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46.  The Defendants wére well aware that material facts were affirmatively
concealed from the Plaintiffs and Class Members and material facts were omitted from
information provided to the public. ‘

47.  The Defendants had a duty to inform the Plaintiffs and Class Members of
all material facts based upon their aésumption of that responsibility by inviting consumers
to place trust in them to provide safe vehicles.

48.  The running of the statute of limitations has been suspended with respect to
any claims that the Plaintiffs or Class Members have brought or could bring as a result of
the unlawful and fraudulent concealment and course of conduct of iz Defendants as
allegéd herein. Defendants, through various devices of misrepresentation and secrecy,
affirmatively and fraudulently concealed the fact that the ETC was defectively designed
and that the Defendants failed to provide Safety controls capable of overriding the ETC
when it malfunctioned resulting in unintended acceleration of Class Members’ vehicles.
The Plaintiffs and Class Members had no knowledge of the Defendants’ scheme and
unlawful conduct, or any of the facts that might have lead to the discovery of the
Defendants’ wrongdoing until shortly before the Complaint was filed.

FIRST CAUSE OF ACTION
BREACH OF IMPLIED WARRANTIES

49.  Plaintiffs on behalf of themselves and the California Class, against all
Defendants, repeat each and every allegation contained in the prior raragraphs of this
complaint.

50. Defendants breached the implied warranties of merchantability. The
warranty of merchantability is implied into every commercial transaction. The warranty
of merchantability requires that products be of reasonable workmanlike quality and free
from defects. Defendant impliedly warranted to the Plaintiffs and the Class that their
vehicles were of merchantable quality. The Defendant breached the warranty of
merchantabi'lity by designing, manufacturing, distributing, selling and refusing to

adequately repair or replace their vehicles after it became apparént they were defective.
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